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The Concepts of Torture and Other Ill-Treatment under
European Convention for the Prevention of Torture




What is torture" and "inhuman" or "degrading" treatment or punishment? This
is remains an unanswered question in international law. This article approaches
the question by examining the activities of the European Committee for the Pre-
vention of Torture and Inhuman or Degrading Treatment or Punishment(CPT)
which established under the European Convention for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishment.
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1)本文中に挙げた条約以外のものには､例えば､ 1969年の｢人権に関する米州条約｣ 5条2項､ 1981年の｢人及び人
民の権利に関するアフリカ憲章｣ 5条､ 1985年の｢拷問の防止及び処罰に関する米州条約｣等がある｡
2 ) See, Council of Europe (hereafter CE), Historical background and main features of the Convention,
CPT/Inf/C(89)2[EN], 1989, para. 12 ; Antonio Cassese, "A New Approach to Human Rights : The Euro-
pean Convention for the Prevention of Torture", The American Journal of International Law, Vol. 83,
No. 1, Jan., 1989. pp. 128-130.
3 ) Convention for the Protection of Human Rights and Fundamental Freedoms.本条約は1953年9月3 E]発
効した｡同3条は｢拷問等の禁止｣を規定する｡
4) CE, CPT/Inf/C (2002) 1 [EN](Part 1), ETS No. 126, Strasbourg, 26. XI. 1987, pp. 1-ll, Reprinted in Inter-
national Legal Materials, Vol.XXVII, No. 5, 1988, pp. 1154-1159.
尚､本条約の正式名称はEuropean Convention for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishmentであり､ 1989年2月1 E]に発効した｡本稿における本条約の訳は筆者によるもので､
筆者に責がある｡
5) CPTの正式名称は｢拷問及び非人道的な若しくは品位を傷っける取扱い又は刑罰の防止のための欧州委員会｣
(European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punish
m占nt)である｡



































問禁止委員会と欧州拷問等防止委員会-｣ 『関西大学法学論集』第45巻第4号､ 1995年､ pp.236-263｡又､安部哲
夫｢拷問及び非人道的で人間性を旺める処遇と刑罰を防止する欧州委員会(ヨーロッパの刑務所の状況について) -
































12) ｢ID｣は､欧州拷問等防止条約1条に規定する｢非人道的な又は品位を傷っける取扱い又は刑罰｣ (Inhuman ｡r

































15) Geneva Convention relative to the Protection of Civilian Persons in Time of War of August 12, 1949.
注釈において以下｢ジュネ-ブ第4条約｣という1950年10月21日発効0
16) Protocol additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Vic-
tirns of Non-International Armed Conflicts, ProtocolII, ｢1949年8月12日のジュネーブ諸条約に追加される非
国際的犠牲者の保護に関する議定書｣､ 1978年12月7日発効｡
17) CE, Explanatory Report : European Convention for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment, (ETS no. 126), 12 March 1997, para. 93.尚､ CPTの｢注釈的報告｣は複数回修
正されているので､本稿で引用する｢注釈的報告｣は､全て最も新しく改編された年のものを用いることとする｡
18) Ibid.又､ ｢捕虜の待遇に関する千九百四十九年八月十二日のジュネーブ条約｣ (通称は｢ジュネーブ第3条約｣)
126条及びジュネーブ第4条約143条を参照｡
19) CE, Explanatory Report ', European Convention for the Prevention of Torture and Inhuman or Degrading































23) CE, Explanatory Report ¥血ropean Convention for the Prevention of Torture and Inhuman or ¥
Treatment or Punishment, (ETS no. 126), 12 March 1997, para. 24.
24) Ibid.
25) Ibid., para. 30.
26) See, for example, CE, Report to the Russian Government on the visit to the Russian Federation carried
out by the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment (CPT) (hereafter Report on the visit to Russia by the CPT) from 2 to 17 December 2001,




























27) CE, Explanatory Report ', European Convention for the Prevention of Torture and Inhuman or
Treatment or Punishment, (ETS no. 126), 12 March 1997, para. 32.
28) Ibid.
29) CE, 7th General Report on the CPT's activities, CPT/Inf (97)10[EN], 1997, paras. 24-36.




判例検索システム"HUDOC", http://hudoc.echr.coe.int/hudoc/default.asp?Lang-uag-e-enand Advanced =1,
(last visited on 23 December 2003)により入手した判例を示す｡





























33) CE, Explana紬ry Report ', European Conventbn for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment, (ETS no. 126) , 12 March 1997, para. 26

































36) CE, Report on the visit to Spain by the CPTfrom 1 to 12 April 1991, CPT/Inf (96)9[EN] (Parti), para. 91.
37) CE, Report on the visit to Greece by the CPTfrom 14 to 26 March 1993, CPT/Inf (94)20 [EN], para. 17.
38) CE, Report on the visit to Estonia by the CPT from 13 to 23 July 1997, CPT/Inf (2002)26, para. 15.
39) CE, Report on the visit to Ukraine by the CPT from 8 to 24 February 1998, CPT/Inf (2002)19, para. 20.































42) CE, Report on the visit to Turkey by the CPTfrom 21 to 27 March and 1 to 6 September 2002, CPT/Inf
(2003)28, para. 21.
43) CE, Report on the visit to Netherlands Antilles by the CPT from 26 to 30 June 1994, CPT/Inf (96)1[EN]
(Part 1), para. 16.
44) falangaとも称される､両足の裏を警棒等で長時間殴打する伝統的な拷問方法｡当該行為が激しい苦痛を引き起こ
すこと及び､当該手法が人体の細胞印紙を傷っけるため､後に歩行困難等の後遺症が発生し易いことでも広く知ら
れる　See, Israel and the Occupied Teritories, Amnesty International, Amnesty International Secretariat,




























45) CE, Report on the visit to Cypr?s fry the CPTfr0m 2 to 9 November 1992, CPT/Inf (97)5[EN] (Part 1),
para. 15 ; CE, Report on the vis乙t to FYROM by the CPTfrom 21 to 26 October 2001, CPT/Inf (2003)3,
M. S. Case, para. 22.
46) CE, Report on the visit to Ireland by the CPT from 26 September to 5 October 1993, CPT/Inf (95)14 [EN],
Garda Swchana case, para. 64.
47) CE, Report on the visit to Russia by the CPTfrom 2 to 17 December 2001, CPT/Inf (2003)30, para. 18.
48) Ibid.
49) Ibid.



























51) M. D. Evans and R. Morgan, Preventing Tor己はre -A Study of the European Convention for the Preven-
tion of Torture and lnhuma花or Degrading Treatment or Punishment-, Clarendon Press/Oxford, 1998, p.
233.
52) A. Cassese, Inhuman States : Imprisonment, Detention and Torture in Europe Today, Cambridge/Polity
Press, 1996, p. 66.





及されている事件には､ Ireland v. United Kingdom判決がある　ECtHR, Ireland v. United Kingdom, Judg-























しかしながら､ Morgan及びEvansは､ CPTの言及する､ ｢心理的拷問｣及び｢心理的
虐待｣の存在について述べていない｡既に検討したように､ CPTは複数の個別報告書に
おいて､非身体的な拷問行為に関して｢心理的拷問｣､ ｢心理的虐待｣という用語を別に使




57) CE, Explana紬ry Report ', European Convention for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment, ETS no. 126), 12 March 1997, para. 27.
58) R. Morgan and M. Evans, op. at., 2001, pp. 59-71.
59) M. Evans and R. Morgan, op. cit, 1998, p. 233.
60) CE, Report on the visit to Spain by the CPTfrom 1 to 12 April 1991, CPT/Inf (96)9【EN]肝art 1), paras.
17-21 ; CE, Report on the visit to Spain by the CPTfrom 10 to 22 April 1994, CPT/Inf (96)9四N] Part
2 , paras. 16-21.
61) CE, Report on the visit to Denmark by the CPTfrom 2 to 8 December 1990, CPT/Inf (91)12 [EN], paras.
19-38.
62) See, for example, CE, Report on the visit to Russia by the CPT fhm 2 to 17 December 2001, CPT/Inf
(2003)30, para. 18 (psychological torture) ; CE, Report on the visit to United Kingdom by the CPT from




























63) See, for example, CE, Report on the visit to Turkey by the CPTfrom 2 to 14 September 2001, CPT/Inf
(2002)8, para. 24.
64) CE, Report on the visit to Spain by the CPTfrom 1 to 12 April 1991, CPT/Inf (96)9[EN] (Part 1), paras.
91-92.
65) CE, Report on the visit to FYROM by the CPTfrom 15 to 19 July 2002, CPT/Inf (2003)5, para. 10.


































tare in Europe, pp. 61-63)｡本稿では参考に挙げるに留めることとする｡
71) ECtHR, Selmouni v. France, Judgement of 28 July 1999, App. No. 25803/94, 1999.






力の行使と3条違反の関係については､他にECtHR, Ribitsh v. Austria, judgement of 4 December 1995,































73) ECtHR, Ireland v. United Kingdom, Judgment of 18 January 1978, App. No. 5310/71, 1978, para. 167
74)欧州人権条約3条を指す｡
75) Ireland v. United Kingdom,, op. cit., para. 167.
































77) A. Cassese, op. cit., p. 47.
78) M. D. Evans and R. Morgan, op. ci亡., 1998, p. 233.
79) ECtHR, 12 Year book of the European Conventbn on Human Rights, The Greek Case ; Denmark v.
Greece, App. No. 3321/67, Norway u. Greece, App. No. 3322/67, Sweden v. Greece, App. No. 3323/67, Neth-






























いては､村上正直｢拷問等禁止条約が定める拷問の定義について｣ F阪大法学』､第137号､ 1986年､ 148頁を参照｡
84)芹田健太郎｢内外人平等原則と品位を傷っける取扱いの禁止｣ 『ジュリスト』､ 826号､有斐閣､ 1984年､ 30頁0
85) Human Rights Committee (hereafter HRC).
86) HRC, General Comment (hereafter GC) 20, 10 March 1992,
http://www. unhchr.ch/tbs/doc.nsf/(Symbol)/6924291970754969cl2563ed004c8ae5?Opend ocument, para. ~4
(last visited on 20 May 2004) ; Dominic Mcgoldrick, The Human Rights Committee ; Its Role in the De-
velopment of the International Covenant on Civil and Political Rights, Clarendon Press/Oxford, 1994,
para. 9. 15 ; Sarah Joseph, Jenny Schultz and Melissa Castan, The International Covenant on Civil and
Political Rights, Oxford University Press, 2000, para. 9. 16.
87)村上正直､前掲論文､ 162頁｡又Dominic Mcgoldrick, ibid., para. 9. 12.
HRC, GC7, 30 May 1982,
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/7e9dbcf014061fa7cl2563ed004804fa?Opendo cument, para. 2.
(last visited on 20 May 2004)
欧州拷問等防止条約における｢拷問｣等概念の展開
約人権委員会のこの3点の要素も､基本的に､拷問等禁止条約の規定及び欧州人権裁判所
の判例法と同様､ CPTの定める基準と軌を一にするものである｡
以上のことから考えて､ CPTの実行より抽出した判断基準は､これらの主な国際法の
｢拷問｣認定に関する基準に概ね一致するものである｡即ち､こと｢拷問｣という用語の
使用に関しては､ CPT独自の判断基準が特に構築されているようには見受けられない｡
これまで見てきたように､ ｢拷問｣という用語をCPTが明らかに制限的に使用していると
いう状況も､ CPTが｢拷問｣の認定に関して､他の国際基準に配慮した判断を行ってい
ると考える根拠のひとっであると考える｡　　　　　　　　　　　　　　　　　(未完)
